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The  House  being  in  Committee  of  the  "Whole  on  the  State  of  the  Union,  and  having  under 
consideration  the  bill  to  confiscate  the  property  of  rebels,  Mr.  DAVIS  said  : 

Mr.  Speaker  :  With  whatever  pleasure  the  gentlemen  upon 
this  side  of  the  House  may  have  heard  the  very  novel  declara- 
tion of  the  gentleman  from  Ohio,  that  he  contemplated  support- 
ing in  all  proper  measures  the  Administration  in  the  prosecu- 
tion of  the  war  and  the  suppression  of  the  rebellion,  it  is,  per- 
haps, fortunate  that  the  result  of  the  political  elections  in  the 
central  slave  States,  has  placed  the  Administration  beyond  the 
necessity  of  relying  upon  his  support.  Were  it  not  so  I  incline 
to  think  that  the  kind  of  support  the  Administration  would 
receive  from  the  great  majority  of  gentlemen  on  the  other 
side  of  the  House  was  indicated  early  in  the  session  in  that 
resolution  proposed  by  a  gentleman  from  JTew  York,  [Mr. 
Fernando  Wood,]  which  pronounced  this  an  inhuman  war. 
For  myself,  sir,  relying  on  the  fact  that  the  people  have  sent 
enough  of  us  here  for  the  purpose  of  supporting  the  Admin- 
istration, I  would  suggest  that  perhaps  gentlemen  on  the  other 
side  of  the  House  had  just  as  well  execute  the  mission  with 
which  the  constituents  that  elected  them  charged  them — 
to  oppose,  to  embarass,  to  libel,  and  to  break  down 
the  Administration — and  leave 'the  support  of  it  to  gentlemen 
whom  the  people  sent  here  to  maintain  it.  With  all 
due  respect  to  the  patriotic  purposes,  the  eminent  ability  of 
the  gentleman  on  the  other  side,  when  they  tender  support  I 
shall  look  at  it  with  something  of  suspicion,  and,  for  myself, 
shall  say,  "JTon  tali  auxilio,  nee  defensorihis  istis." 

A  specimen  of  that  support,  Mr.  Speaker,  is  exhibited  by 
the  mode  in  which  the  bill  brought  in  by  the  chairman  of  the 
Committee  on  the  Judicary  has  been  received  on  that  side  of 
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the  House.  It  relates  to  what  is  now  the  settled  policy  of  the 
Administration,  which  gentlemen  say  they  intend  to  support 
in  the  suppression  of  the  rebellion.  Whether  one  degree  or 
another  of  confiscatiotf^be  expedient,  whether  it  be  ex- 
tended to  the  lower  ^actors  in  this  great  scene,  or,  as 
in  my  judgment  is  proper,  it  be  confined  to  a  few  of  the 
leaders,  still,  that  the  confiscation  of  property  shall  attach  to 
some  portion  of  the  people  engaged  in  the  rebellion  is  now 
the  settled,  resolved  policy  of  the  Administration.  The  bill 
introduced  by  the  Judicary  Committee  is  in  furtherance  of 
that  policy.  A  joint  resolution,  in  my  judgment  a  very  un- 
wise one,  of  the  last  Congress,  limited  the  operation  of  the 
confiscation  law  to  life  estates.  This  bill  contemplates  the 
obliteration  of  that  limitation.  I  think  its  language 
does  not  accomplish  that  purpose  ;  and  therefore  I  shall  vote 
for  the  amendment  of  the  gentleman  from  Pennsylvania,  [Mr. 
Stevens,]  which  goes  directly  to  the  object  sought  to  be  ac- 
complished, by  repealing  the  limiting  resolution. 

But  there  we  are  met  by  the  new  supporters  of  the 
Administration  with  the  suggestion  that  this  is  up- 
rooting the  fundamental  law  of  the  Rupublic.  I  ask 
where?  What  word  in  the  Constitution  does  it  violate? 
What  principle  does  it  in  the  least  degree  impeach  ?  They 
quote  the  clause  of  the  Constitution,  declaring  that  Congress 
shall  have  power  to  declare  the  punishment  of  treason,  but 
that  no  attainder  of  treason  shall  work  corruption  of  blood  or 
forfeiture,  except  during  the  life  of  the  person  attained. 

If  I  have  read  aright  the  confiscation  law  of  the  last  Con- 
gress, it  nowhere  attaches  any  confiscation  or  forfeiture  to  a 
conviction  for  treason  or  to  an  attainder  of  treason.  Am  I 
right,  or  am  I  wrong  ?  There  is  no  word  in  the  law  of  the  last 
Congress  that  attaches  confiscation  of  property  to  conviction 
of  the  person  for  treason,  to  attainder  of  the  person  for  treason, 
on  a  criminal  proceeding  in  any  court  of  justice.  If  that  be 
so,  then  the  quotation  of  the  clause  from  the  Constitution  is 
simply  irrelevant  to  the  matter  in  debate,  for  it  is  that  no  at- 
tainder of  treason  shall  work  corruption  of  blood  or  forfei- 
ture except  during  the  life  of  the  party  ;  so  that,  if  there  be 
no  proceeding  by  indictment,  there  can  be  no  attainder;  and 
if  there  be  no  attainder,  there  is  nothing  on  which  the  resi- 
due of  the  words  in  the  Constitution  can  operate.  That  sim- 
ple, observation  disposes  of  the  whole  argument.  It  is  wholly 
immaterial  whether,  in  the  event  of  the  party's  being  convic- 
ted of  treason,  Congress  can  or  cannot  make  a  consequence  of 
the  judgment  the  forfeiture  of  lands  in  fee  simple,  or  is  con- 
fined to  a  forfeiture  limited  in  duration  by  the  life  of  the 
eonvict. 


The  question  here  is  whether  there  is  any  process  of  law, 
however  this  provision  be  construed,  by  which  we  can 
effect  a  forfeiture  of  the  whole  fee  in  lands.  That  question 
gentlemen  have  nowhere  met. 

If,  however,  the  Constitution  limits  the  consequences  of  a 
conviction  to  a  forfeiture  for  life,  to  assume  that  it  limits  every 
other  form  of  process  of  law  in  like  manner,  is  simply  beg- 
ging the  question.  The  Constitution  speaks  for  itself.  It 
limits  the  operation  of  an  attainder.  It  limits  nothing  else. 
When,  therefore,  gentlemen  accuse  us  here  of  uprooting  the 
settled  law  of  the  land,  they  interpolate  language  not  in  the 
law,  and  quote  it  to  condemn  us.  But  even  if  the  meaning 
of  the  Constitution  itself  were  doubtful  in  a  case  of  attainder, 
where  the  question  would  be  whether  the  judgment  of  the  court 
should  be  tor  the  forfeiture  of  the  land  for  life  or  in  fee,  no 
decision  on  that  could  affect  any  other  process  of  law  for  con- 
fiscating lands  without  attainder.  The  doubt  upon  that  ques- 
tion cannot  apply  to  a  subject  beyond  the  purview  of  the 
question. 

Still  it  is  worth  while  to  hazard  a  suggestion  touching  the 
real  meaning  of  those  words  so  confidently  invoked  by  our 
new  allies  for  our  confusion.  I  desire  to  speak  with  all 
modesty  in  solving  this  problem,  for  difficulties  beset  every 
solution,  and  while  it  is  quite  clear  that  its  meaning  is  not 
that  assumed  by  our  new  allies,  it  is  perhaps  not  so  easy  to 
give  a  demonstrably  right  solution.  I  speak  with  hesitation, 
because  their  confidence  surprised  me  into  assuming  once  be- 
fore the  correctness  of  their  interpretation.  I  think,  however, 
the  technical  language  of  the  clause  read  in  the  sense  it  bore 
in  the  English  law,  may  light  us  on  our  way.  I  think  it 
points  to  a  very  different  meaning  from  that  which  the  hon- 
orable gentleman  from  Ohio  [Mr.  Cox]  supposes. 

No  attainder  shall  work  corruption  of  blood  or  forfeiture, 
except  during  the  life  of  the  person  attainted.  Now  I  take 
it  that  the  meaning  of  that  clause  is  that  the  forfeiture  worked 
must  be  effected  during  life.  The  honorable  gentleman 
from  Ohio,  and  those  who  think  with  him,  would  con- 
strue it  to  be  that  the  forfeiture  when  worked  shall  only  en- 
dure for  the  life  of  the  party.  Palpably  the  latter  is  the  in- 
correct and  the  former  the  legal  meaning.  The  purpose 
assumed  is  the  protection  of  the  offspring  from  punishment 
for  the  guilt  of  the  ancestor.  But  a  fine  is  equally  taken 
from  the  offspring,  as  land ;  yet  no  one  denies  the  right  to 
fine  a  person  attainted.  There  was,  however,  an  effect  of  at- 
tainder that  did  punish  the  offspring,  and  the  offspring  alone. 
Every  student  of  Blackstone  knows  that  the  judgment  con- 
victing a  person  of  treason  operated  a  corruption  of  blood. 


The  corruption  of  blood  stopped  the  transmission  of  heredi- 
tably blood  to  any  heir  of  the  person  attainted  ;  so  that  the 
legal  effect  of  conviction  for  treason  under  the  law  of  Eng- 
land was,  first,  to  forfeit  all  the  property,  real  and  personal, 
of  the  person  attainted,  and,  secondly,  to  corrupt  his  blood, 
destroy  its  heritable  quality,  so  that  he  could  .neither  take 
land  by  descent  himself,  nor  transmit  heritable  blood  to  the 
persons  who  would,  but  for  his  attainder,  have  been  his  heirs. 
He  could,  in  the  language  of  the  law,  neither  be  heir  nor 
have  heirs. 

Now,  suppose  the  father  of  any  person  attainted  for 
treason  died  the  day  after  the  execution,  owning  lands,  they 
could  not  pass  to  the  traitor's  son,  nor  to  any  collateral  re- 
lation claiming  by  descent  through  him,  because  the  opera- 
tion of  the  judgment,  besides  forfeiting  the  land  owned  by 
the  party  in  his  lifetime,  had  corrupted  his  blood,  and  no  one 
could  trace  descent  through  him.  He  was  a  bar,  cutting  off 
the  relationship  between  grandfather  and  grandson.  Land 
which  would  have  come  to  the  grandson  if  the  father  had 
not  been  a  person  attainted,  instead  of  going  to  the  heir,  was 
arrested  in  its  transit  to  the  heir  by  the  corruption  of  blood, 
and  passed  either  to  the  lord  of  the  fee  or  to  the  king. 

So  that  the  Constitution  deals  merely  with  corruption  of 
blood  and  its  operation.  There  shall  be  no  corruption  of 
blood  or  forfeiture  worked  by  attainder  except  during  the  life 
of  the  person.  Attainder  worked  no  forfeiture  after  the  death 
of  the  party,  except  by  the  corruption  of  blood.  The  forfei- 
ture of  a  fee-simple  estate  was  not  a  forfeiture  after  the  life 
of  the  party;  the  whole  fee  was  in  the  person  attained,  his 
heirs  had  no  interest  in  it,  and  no  lawyer  would  ever  dream  of 
describing  a  forfeiture  for  life  by  the  words  of  the  Constitu- 
tion, or  describe  the  forfeiture  of  a  fee-simple  estate,  as  a  for- 
feiture worked  by  attainder  after  the  life  of  the  party.  It  was 
one  of  the  settled  laws  of  England  at  that  time,  and  which 
also  prevailed  in  some  of  the  States  of  this  Union,  that  the 
corruption  of  blood  did,  what  the  gentleman  from  Ohio  so 
properly  execrates,  operate  upon  innocent  persons  with  refer- 
ence to  their  rights  coming  from  a  different  source  after  the 
criminal  had  expiated  his  crime.  Now,  without  meaning  to 
say  positively  that  that  is  the  meaning  and  operation  of  the 
section,  I  say  that  in  my  judgment  it  comes  nearer  an  intelli- 
gible exposition  of  it  than  any  such  theory  as  this,  that  you 
cannot  take  lands  in  fee,  but  you  may  take  all  his  personal 
property  absolutely,  which  was  the  ground  of  the  President's 
threatened  veto  of  last  year;  that  you  can  fine  a  man  to  the 
extent  of  his  estate,  put  you  cannot  take  his  lands  to  pay  the 
line.     And  being  unintelligible,  with  all  respect  to  oar  recent 


friends,  they  arc  driven  to  say,  that  in  the  punishment  of  trea- 
t-on the  Constitution  has  been  guilty  of  this  intolerable  folly: 
that  for  robbing  the  mail,  or  piracy,  lor  any  ordinary  otl'ense, 
<>r  murder  on  the  seas  or  in  the  Army  or  Navy  for  any 
other  crime,  Congress  may  prescribe  what  punishment 
they  please;  take  the  land  in  fee;  in  iheir  sense  make 
a  forfeiture  after  death  ;  but  in  providing  for  the  pun- 
ishment of  treason,  the  greatest  crime,  the  most  dangerous 
crime,  it  has  feebly  attempted  to  protect  innocent  offspring 
by  saving  the  lands  of  the  convict,  but  leaving  his  life  and  ail 
his  personal  property  at  the  mercy  of  the  law;  that  it  has 
been  guilty  of  sanctioning  the  unrepublican  discrimination 
between  real  and  personal  property,  and  adopting  the  aristo- 
cratic idea  that  land  was  something  that  must  not  be  taken, 
but  preserved  for  the  heir,  to  come  down  to  him  by  a 
perpetual  constitutional  entail.  And  this  anti-republican 
view  is  urged  to  fetter  us  in  breaking  the  power  of  an  aristo- 
cratic rebellion  founded  on  land  in  large  bodies  and  on  negroes. 
Were  there  no  other  objection  in  this,  that  simple  reductio  ad 
///>.<>/ i'i) 'urn  disposes  of  the  argument. 

J  hit.  Mr.  Speaker,  the  question  here,  as  I  have  said,  is  not, 
what  forfeiture  does  it  allow  an  attainder  to  work,  but 
does  it  declare  that  no  forfeiture,  that  no  confiscation  under 
any  jiroce&B  of  law  shall  effect  land  for  a  longer  period  than 
the  life  of  the  owner?  Does  it  apply  to  any  case  where  there 
is  no  attainder,  no  conviction? 

The  law  of  the  last  Congress  prescribed  a  different  process 
from  conviction  in  a  court  of  law  of  the  person  guilty  of  the 
crime.  It  provides  that  upon  proceedings^  the  district  court 
in  the  nature  <>f  proceed i ruj*  in  udmirality  the  lands  of  cer- 
tain cla.-sc-  of  persons,  and  all  their  personal  property,  shall 
be  forfeited  for  the  use  of  the  Government. 

And  the  Constitution  provides  that  the  property  of  citizens 
shall  not  be  taken  without  due  process  of  law.  Now,  the  ques- 
tion which  gentlemen  on  the  other  side  of  the  House  have  to 
argue  is,  not  the  law  of  attainder,  but  whether  the  process  in 
the  district,  courts  of  the  United  States  to  confiscate  the  pro- 
perty of  persons  proved  to  be  of  the  specified  classes  is  due 
process  wlawfor  <1  ■pricimj  a  inun  of  his  property  uhdaf  the 
Constitution.  If  they  cannot  maintain  thar,  it.  is  not  due 
process  of  law  within  the  meaning  of  the  Constitution,  they 
cannot  throw  the  least  doubt  on  the  constitutionality  of  this 
mode  of  procedure. 

If  this  were  a  m-w  question,  possibly  there  might  be  room 
for  argument.  But  from  the  first  Administration  down  to 
this  day  there  has  never  been  a  day  in  which,  on  the  statute- 
books  of  the   I'm  fed   States,  exactly   this   process  to  forfeit 
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property  for  crime  without  first  convicting  the  owner  on 
indictment  has  not  been  prescribed.  The  law  of  1799,  among 
the  first  of  the  revenue  laws,  forfeited  property  brought  in 
under  fraudulent  invoices,  without  proceeding  against  the 
individual  personally;  and  all  the  revenue  laws  from  that 
day  to  this  enforce  these  provisions  by  forfeitures  and  proceed- 
ings in  rem. 

The  navigation  laws  of  the  United  States,  from  the  earliest 
days  of  the  Republic,  inflict  forfeiture  in  the  district  court  on 
proceedings  against  the  vessel  for  violation  of  those  laws 
without  prosecuting  the  owner,  though  liable  to  indictment. 
Who  ever  heard  that  a  vessel  could  not  be  forfeited  unless  the 
master  or  owner  were  indicted,  or  until  after  they  had  been 
indicted?  Our  laws  regulating  trade  with  the  Indians 
make  it  penal  to  carry  ardent  spirits  among  them,  and  they 
punish  the  persons  guilty  and  forfeit  the  property  by  process 
in  rem  in  the  district  court.     Is  that  unconstitutional  ? 

The  law  for  the  suppression  of  the  slave  trade  makes  the 
parties  violating  it  guilty  of  piracy,  and  they  are  liable  either 
to  be  hung  or  confined  in  the  penitentiary,  according  to  the 
grade  of  the  offense.  But  yet  the  vessels  caught  are  always 
forfeited,  whether  owner  or  master  be  prosecuted  or  not.  Was 
it  ever  heard  that  the  person  must  be  convicted  of  the  crime 
before  the  vessel  could  be  forfeited  in  the  district  court?  These 
things  are  of  every-day  practice,  as  every  gentleman  at  all 
familiar  with  the  ordinary  administration  of  the  laws  of  the 
United  States  knows.  In  a  word,  indictment  and  conviction 
of  the  person  is  not  the  only  due  process  of  law  by  which  a 
person  may  be  deprived  of  his  property.  The  daily  process 
of  levying  taxes  proves  that.  And  Congress  has  pleased  to 
authorize  confiscation  without  conviction,  but  in  the  time- 
honored  forms  of  the  early  Republic. 

And  another  species  of  property  about  which  gentlemen 
upon  the  other  side  of  the  House  usually  show  more  in- 
terest than  about  lands — property  in  negroes — affords  a  more 
striking  illustration.  We  have  in  that  case  the  same  prin- 
ciple of  confiscating  property  before  conviction  of  the 
delinquent,  settled  by  the  laws  of  Maryland  and  of  Vir- 
ginia, adopted  by  Congress  as  the  laws  in  the  two  counties  of 
the  District  of  Columbia,  from  the  earliest  days  of  the  Republic 
down  to  the  day  on  which  I  am  speaking.  The  law  of  Vir- 
ginia goes  as  far  back  as  the  days  of  Jefferson.  It  prohib- 
ited the  introduction  of  slaves  into  Virginia  from  any  other 
State  and  from  foreign  countries ;  and  while  it  prescribed 
the  penalty  on  the  party  so  introducing  them,  it  also  declared 
the  slave  free.  The  gentlemen  from  Maryland  here  know 
very  well  that  was  the  law  of  Maryland  down  to  within  a  few 


years ;  and,  in  some  eases,  it  is  so  now.  When  Congress 
adopted  the  laws  of  Maryland  and  Virginia,  both  of  those 
statutes  were  the  laws  of  this  District ;  and  they  were  in  force 
down  to  the  time  of  the  emancipation  of  slaves  in  this 
District. 

Now,  what  was  the  ordinary  process  in  these  cases?  I  do 
not  remember  in  my  experience  while  practicing  as  a  lawyer, 
either  in  Virginia  or  the  District  of  Columbia  or  in  Maryland, 
of  an  indictment  or  action  for  the  fine  or  forfeiture  against  a 
party  introducing  negroes.  It  was  the  every-day  practice 
when  I  came  to  the  bar  that  negroes  brought  into  that  part 
of  the  District  which  was  on  the  south  of  the  Potomac  river 
contrary  to  law,  should  apply  to  the  court  and  bring  a  suit 
for  their  freedom  :  and  it  was  in  the  ordinary  form  of  an 
action  for  trespass,  complaining  the  masterhad  illegally  impris- 
oned them,  and  the  judgment  of  the  court  was  one  cent  damage 
against  the  master  for  the  imprisonment.  The  question  really 
involved  was  freedom  or  slavery.  The  law  vested  freedom  ; 
the  court  authenticated  it.  In  other  words,  the  operation 
of  the  law  was  that  the  act  of  bringing  a  negro  across 
the  line  invested  him  with  his  freedom ;  that  it  deprived 
the  master  of  his  property  and  invested  the  negro  with  the 
right  to  sue  the  man  for  the  wrong  committed  by  continuing 
to  hold  him.  That  has  been  adjudged  again  and  again  by  the 
courts  of  Virginia,  and  by  the  courts  of  Maryland ;  and  though 
writs  of  error  have  more  than  once  carried  such  cases  in  this 
District  to  the  Supreme  Court,  that  tribunal  never  dreamed 
that  this  was  a  forfeiture  of  property  without  due  process  of 
law.  If  gentlemen  will  take  the  trouble  to  run  through  the 
volumes  of  the  Supreme  Court  reports,  they  will  find  several 
cases ;  one  so  recent  as  2  Howard,  in  which  that  form  of 
proceeding  was  recognized  as  a  competent  mode  in  which  to 
assert  the  right  of  freedom,  which  was  a  forfeiture  of  the  mas- 
ter's right.  The  man  who  was  a  slave  on  the  other  side  of  the 
line  became  a  freeman  by  being  brought  this  side  of  the  line; 
his  master  was  not  indicted,  nor  was  his  freedom  a  conse- 
quence of  the  conviction  of  nor  of  a  judgment  against  his 
master,  but  he  acquired  his  title  to  freedom  by  the  act  of  the 
Congress  of  the  United  States,  which  inflicted  forfeiture  on 
his  master  for  violating  it. 

Congress,  during  the  administration  of  Mr.  Jefferson,  I 
think,  in  organizing  the  territories  of  Louisiana  and  Missis- 
sippi, in  like  manner  forbade  the  introduction  of  slaves  from 
abroad,  and  freed  them  when  introduced  by  the  master.  And 
if  we  are  to  be  told  that  this  was  antique  legislation,  and  not 
fit  for  the  light  of  these  modern  days,  I  ask  gentlemen  to 
read  the  compromise  measures  of  1850,  brought  in  by  the 


illustrious  Kentuckiau,  Henry  Clay,  and  passed  by  a  Congress 
which  thought  fondly  they  had  averted  the  agony  that  we 
now  writhe  under;  let  them  read  the  law  forbidding  the  slave 
trade  in  the  District  of  Columbia,  where  the  hand  of  Henry 
Clay  traced  the  words  of  forfeiture — that  if  any  slave  should 
be  brought  into  this  District  by  its  owner,  contrary  to  the 
provisions  of  the  act,  he  should  thereupon  vecome  liberated 
and  free. 

Now  that  covers  all  the  confiscation  acts  of  the  last  Con- 
gress. It  is  wholly  immaterial  whether  it  relates  to  land  or  to 
personal  property,  whether  you  forfeit  lands  or  negroes.  The 
forfeiture  of  slaves  would  even  meet  the  technical  objection 
of  the  gentleman  from  Ohio,  because  formerly  in  Virginia, 
as  everybody  knows,  slaves  were  real  estate,  not  personal 
estate,  passing  to  the  heirs,  and  not  to  the  executors;  and  it 
is  only  of  late  years  that  they  have  been  treated  as  personal 
estate,  though  in  the  widow's  share  of  them  the  traces  of  their 
real  character  still  remain  visible.  Now  the  question  that  is 
involved  in  the  confiscation  law,  is  not  whether  attainder  can 
work  corruption  of  blood  affecting  the  heirs  ;  of  course  it  can- 
not; it  is  not  whether  attainder  can  operate  forfeiture  of  lands 
descending  after  the  death  of  the  attainted  person  ;  nor  whether 
an  attainder  is  confined  to  carving  a  life  estate  by  forfeiture 
out  of  a  fee  ;  that  is  not  the  question.  The  question  is  whether 
by  other  process  of  law  not  connected  with  indictment  of  the 
person,  not  following  upon  attainder,  the  United  States  Gov- 
ernment can  say  that  those  who  have  been  in  arms  against  it 
shall  forfeit  their  property,  and  that  the  tribunals  of  the  county 
shall  enforce  it  in  rem  /  and  this  is  settled  by  the  traditional 
laws  of  the  Republic. 


L.  Towers  &  Co.,  Primer?,  Louisiana  av.,  cor.  tih. 
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